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To: Chair Remke, Commissioners Audero, Cardenas, Hatch, and Hayward 
 
From:  Brian Lau, Acting General Counsel 

Matthew Christy, Commission Counsel   
   
Subject: Commissioner Compensation 
 
Date:  May 7, 2018 
             
  

Issue Presented 
 
 At its February 2018 Commission Meeting, the Commission passed a motion directing 
staff to start the process to request an opinion from the Office of the Attorney General regarding 
whether that Office’s Bennett Opinion1 on Commissioner compensation, interpreting Section 
83106 of the Political Reform Act (the “Act”),2 is still applicable in light of Wage Order 4-
2001’s mandate that the State’s minimum wage law applies to State employees.  
 

Summary of Analysis 
 
 Wage Order 4-2001 does not affect the applicability of the AG Opinion because it does 
not meet the conditions for either of the authorized methods for amending the Act set forth in 
Section 81012. Under Section 83106, Commissioners, other than the chair, shall be compensated 
at a rate of $100 for each day engaged in official duties. The AG Opinion interprets this 
provision to authorize the Commission to adopt a “reasonable proration” of Section 83106’s 
$100 rate for each day a Commissioner is engaged in official duties. Thus, it appears the 
Commission could amend its compensation policy to pay the minimum wage for hours engaged 
in official duties up to the $100 per day limit.  

 
Process 

 
An opinion request to the Office of the Attorney General should be submitted in writing, 

and signed by the public official or head of the agency authorized to make the request. The 
request should set out the question to be answered as clearly as possible, along with enough 
description of the background and context of the question to allow a precise legal analysis to be 
prepared. Any request that is made by a department or officer that employs legal counsel must be 
accompanied by a legal analysis prepared by the department or officer’s legal counsel. 
Accordingly, if the Commission votes to request an opinion, this memo will serve as the required 
legal analysis. 
  

                                                           
1 60 Ops.Cal.Atty.Gen. 16 (1977) (the “AG Opinion”), Attachment A. 
2 All statutory references are to the Government Code, unless otherwise indicated. 
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Background 
 

Wage Order 4-20013 
 

Section 1 of Article XIV of the California Constitution states that “[t]he Legislature may 
provide for minimum wages and for general welfare of employees and for those purposes may 
confer on a commission legislative, executive, and judicial powers.” Pursuant to that provision, 
wage and hour claims within the State are governed by two complimentary and occasionally 
overlapping sources of authority: the provisions of the Labor Code, enacted by the Legislature, 
and a series of 18 wage orders, adopted by the Industrial Welfare Commission. (Brinker 
Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, 1026.) 

 
Industrial Welfare Commission wage orders are entitled to “extraordinary deference, both 

in upholding their validity and in enforcing their specific terms.” (Martinez v. Combs (2010) 49 
Cal.4th 35, 61.) They must be “accorded the same dignity as statutes.” (Brinker Restaurant 
Corp., supra, at p. 1027.) They are “presumptively valid” legislative regulations of the 
employment relationship that must be given “independent effect” separate and apart from any 
statutory enactments. (Martinez, supra, at pp. 65-68.) To the extent a wage order and a statute 
overlap, a court will seek to harmonize them, as it would with any two statutes. (Cal. Drive-in 
Restaurant Assn. v. Clark (1943) 22 Cal.2d 287, 292-293.)  

 
Wage Order 4-2001 regulates wages, hours, and working conditions of employees in 

professional, technical, mechanical, and similar occupations, including the minimum wage 
applicable to those employees. Wage Order 4-2001(1) states that the wage order generally 
applies to “all persons employed in professional, technical, mechanical, and similar occupations 
whether paid on a time, piece rate, commission, or other basis.” In Sheppard v. North Orange 
Regional Occupational Program (2010) 191 Cal.App.4th 289, the court of appeal held that Wage 
Order 4-2001(1)(B), read in tandem with section (4) of the wage order, provides that its 
minimum wage provisions are applicable to “employees directly employed by the state or any 
political subdivision of the state.” (Id. at pp. 300-301.)  

 
Labor Code Section 1182.12 sets forth the State’s minimum wages and governs Wage 

Order 4-2001’s minimum wage provisions. Senate Bill 3 (Stats. 2016, ch.4; hereafter “SB 3”), a 
bill passed by majority vote in each house of the Legislature, amended Labor Code Section 
1182.12, set separate minimum wages for employers of greater or less than 26 employees, and 
provided for annual increases in those minimum wages, as specified, unless the Governor takes 
certain actions. The Department of Industrial Relations’ Division of Labor Standards and 
Enforcement amended Wage Order 4-2001(4) to reflect SB 3’s changes to Labor Code Section 
1182.12 on January 1, 2017. Accordingly, Wage Order 4-2001(4) currently provides that the 
minimum wage for an employer employing 26 or more employees is $11.00 per hour from 
January 1, 2018 to December 31, 2018.  

 
 
 
 

                                                           
3 Codified at Cal. Code Regs., tit. 8, §11040, Attachment B.  
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The AG Opinion 
 

With respect to the authority of opinions of the Office of the Attorney General, the 
California Supreme Court has stated “Opinions of the Attorney General, while not binding, are 
entitled to great weight. In the absence of controlling authority, these opinions are persuasive 
‘since the Legislature is presumed to be cognizant of that construction of the statute.’” 
(California Assn. of Psychology Providers v. Rank (1990) 51 Cal.3d 1, 17 (citations omitted).)    
 
 The AG Opinion was requested by Michael Bennett, a previous Executive Director of the 
Commission, and issued by the Office of the Attorney General on January 6, 1977. The AG 
Opinion interprets Section 83106. The following are the AG Opinion’s conclusions relevant to 
the issue presented:  
 
 A Commissioner is entitled to receive $100 for each day that the Commissioner attends a 

meeting or hearing of the Commission, including those of an authorized committee of the 
Commission, even if the meeting or hearing only lasts part of the day or the Commissioner 
only attends part of the meeting or hearing. (AG Opinion, p. 2.)  

 
 If the Commission has officially adopted a policy authorizing it, a Commissioner may 

receive compensation for authorized preparation for Commission meetings or hearings 
pursuant to Section 83106, and a Commissioner may be compensated based on a “reasonable 
proration” of Section 83106’s $100 rate for each day engaged in official duties, depending on 
the degree to which a day is devoted to the performance of official duties, not to exceed a 
maximum of $100 per day. (AG Opinion, p. 2.)  

  
Analysis 

   
A Wage Order Cannot Amend the Act Unless Approved by the Electorate or 2/3 Vote of the 
Each House of the Legislature. 
 
 The California Constitution prohibits the Legislature from amending an initiative 
measure unless the initiative permits amendment. (Cal. Const. art. II, section 10, subdivision (c).) 
Voters approved the Act, an initiative statute, at the June 4, 1974 primary election. Section 
81012 governs the Act’s amendment or repeal and provides as follows: 
 

“This title may be amended or repealed by the procedures set forth in 
this section. If any portion of subdivision (a) is declared invalid, then 
subdivision (b) shall be the exclusive means of amending or repealing this 
title. 

 
“(a) This title may be amended to further its purposes by statute, passed 

in each house by rollcall vote entered in the journal, two-thirds of the 
membership concurring and signed by the Governor, if at least 12 days prior 
to passage in each house the bill in its final form has been delivered to the 
Commission for distribution to the news media and to every person who has 
requested the Commission to send copies of such bills to him or her. 
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“(b) This title may be amended or repealed by a statute that becomes 

effective only when approved by the electors.” 
 

Thus, “[t]he Political Reform Act may be amended in two ways: (1) ‘to further its 
purposes’ if the amendment is passed in each house of the Legislature by a two-thirds vote; or 
(2) by the enactment of a statute that is then approved by the electorate.” (Howard Jarvis 
Taxpayers Association v. Bowen (2011) 192 Cal.App.4th 110, 116.) 
 
 To amend Section 83106, Wage Order 4-2001 and Labor Code 1182.12 would have to be 
approved by the electors or passed by two-thirds of each house of the Legislature. As neither the 
wage order nor Labor Code 1182.12 meets the express requirements for amending the Act 
authorized by Section 81012, Wage Order 4-2001 does not supersede Section 83106 or affect the 
ongoing applicability of the AG Opinion. 

 
Members of Boards and Commissions Receive No Compensation Except as Specifically 
Provided by Statute. 

 
The Government Code sets forth default provisions governing the compensation of 

members of State boards and commissions. Section 11009 provides that those members “serve 
without compensation” other than “necessary expenses incurred in the performance of duty” 
unless “otherwise expressly provided by law.” Section 11564.5 provides that, for a member of a 
State board or commission who is authorized to receive a “per diem salary or allowance in 
excess of expenses,” that per diem salary or allowance is $100 per day “unless a higher rate is 
provided by statute.” Consistent with Section 11564.5, Section 83106 of the Act provides that 
members of the commission, other than the Chair, “shall be compensated at a rate of one hundred 
dollars ($100) for each day on which he engages in official duties.”  

 
There are over 300 boards and commissions of the State of California. The Governor 

makes appointments to at least 222 of those State boards and commissions.4 The Legislature 
makes appointments to at least 173 State boards and commissions.5 Other authorities of the State 
make appointments to 22 more State boards and commissions to which neither the Governor nor 
the Legislature make appointments.6  

 
Members of a majority of the State’s 300-plus boards and commissions receive only 

expenses for their service. Pursuant to various statutory provisions, members of approximately 
112 State boards and commissions are paid $100 or less per diem or per day spent on official 
duties. Pursuant to Section 11009, it does not appear that members of State boards and 
commission receive compensation exceeding the compensation specifically provided for the 
position, even in cases where the per diem rate is less than the minimum wage specified in Labor 
Code Section 1182.12. As stated in a report by the Little Hoover Commission:  

 

                                                           
4 Governor’s Appointment List, March 31, 2017. See https://www.gov.ca.gov/board-commission-

appointees (as of April 23, 2018). 
5 Legislative Appointment List, October 2017. See URL in ftnt. 4.  
6 Appointments by Other Appointing Authorities List, December 1, 2017. See URL in ftnt 4.  



5 
 

“Professor Robert C. Fellmeth, executive director of the University of San Diego 
School of Law’s Center for Public Interest Law, explained in August 2014 
testimony to the [Little Hoover] Commission: ‘Most state board and commission 
appointees are essentially volunteers who are paid a symbolic per diem and meet 
once every month or two.’” 
 

(Conversations for Workable Government, Little Hoover Commission, Report #227, June 2015, 
p. 12. http://www.lhc.ca.gov/sites/lhc.ca.gov/files/Reports/227/Report227.pdf.) 

 
Similar to members of our Commission, members of at least four State boards and 

commissions under the authority of the Department of Industrial Relations, which is responsible 
for issuing wage orders, also receive $100 for each day of attendance at meetings or hearings or 
conducting official business. (See Lab. Code, §§ 72, 75(d), 141(b), and 3070.) There is no 
indication that the Department of Industrial Relations interprets its wage order to apply to those 
State board or commission members under its authority.  

 
Rules of Statutory Construction Further Establish that the Specific Provisions of Section 
83106 Apply Over Wage Order 4-2001 and Labor Code Section 1182.12. 
  

In addition to the express requirements to amend the Act provided in Section 81012, 
general rules of statutory construction reinforce the conclusion that Section 83106 applies over 
Wage Order 4-2001 and Labor Code Section 1182.12.  

 
Specific v. General Statute 
 

 “It is a well-settled principle of construction that specific terms covering the given 
subject-matter will prevail over general language of the same or another statute which might 
otherwise prove controlling.” (Kepner v. U.S. (1904) 195 U.S. 100, 125.) “Where there is no 
clear intention otherwise, a specific statute will not be controlled or nullified by a general one, 
regardless of the priority of enactment.” (Crawford Fitting Co. v. J.T. Gibbons, Inc. (1987) 482 
U.S. 437.)  
 
 Whereas Section 83106 solely governs the compensation of Commissioners, Wage Order 
4-2001(4)’s minimum wage provisions apply to “all persons employed in professional, technical, 
mechanical, and similar occupations whether paid on a time, piece rate, commission, or other 
basis,” including “employees directly employed by the state or any political subdivision of the 
state.” Furthermore, Wage Order 4-2001 does not provide a “clear intention” that Section 83106 
is controlled or nullified by the wage order’s minimum wage provisions. Thus, this rule of 
statutory construction favoring a specific statute over a general one indicates that Section 83106 
would prevail over Wage Order 4-2001(4), and that the AG Opinion still applies. 
 
Amendments by Implication 

 
“Amendments by implication, like repeals by implication, are not favored.” (United 

States v. Welden (1964) 377 U.S. 95, 102.) “As a rule, courts should not presume an intent to 
legislate by implication. … ‘[F]or a consequence to be implied from a statute, there must be 
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greater justification for its inclusion than consistency or compatibility with the act from which it 
is implied. “A necessary implication within the meaning of the law is one that is so strong in its 
probability that the contrary thereof cannot reasonably be supposed.”’” (Lubner v. City of L.A. 
(1996) 45 Cal.App.4th 525, 529 (citations omitted).)   
 
 Wage Order 4-2001(4) does not expressly address the Commission, its Commissioners, 
the Act, Section 83106, any State boards or commissions, or any members of those boards or 
commissions. Furthermore, it is not a “necessary implication” that the wage order’s minimum 
wage provisions affect the meaning of Section 83106, as no court has deemed a Commissioner to 
be an “employee directly employed by the state” for purposes of the wage order to date. Thus, 
this rule of statutory construction guarding against amendments by implication further supports 
Section 83106 prevailing over Wage Order 4-2001, and the ongoing application of the AG 
Opinion. 
 
Protecting the Public Fisc 
 

 “It is well settled that fees in compensation of public officers, being of statutory origin, 
may be collected and retained only when they are specifically provided by law; moreover, the 
laws granting the same are to be strictly construed in favor of the government, and where 
ambiguity arises and the enactment admits of two interpretations, the rule of strict construction in 
favor of the government must be applied.” (Citizen Advocates v. Bd. Of Supervisors (1983) 146 
Cal.App.3d 171, 177.)  

 
Because Section 83106 and Wage Order 4-2001(4) both in effect grant compensation to 

public officials, this rule of statutory construction requires each to be “strictly construed in favor 
of the government.” Thus, this rule of statutory construction protecting the public fisc from 
profligacy indicates that Section 83106 should be strictly construed, and that the AG Opinion 
still applies. 

 
Although Wage Orders are Construed Broadly in Favor of Protecting Employees, as Applied 
to Members of State Boards and Commissions Wage Orders Do Not Appear to Supersede 
Compensation Provisions as Provided in Section 11009 and Section 83106.  

 
“‘Statutes governing conditions of employment are construed broadly in favor of 

protecting employees.’ We construe wage orders, as quasi-legislative regulations, in accordance 
with the standard rules of statutory interpretation.” (Bearden v. U.S. Borax, Inc. (2006) 138 
Cal.App.4th 429, 435.) “[I]n light of the remedial nature of the legislative enactments 
authorizing the regulation of wages, hours and working conditions for the protection and benefit 
of employees, the statutory provisions are to be liberally construed with an eye to promoting 
such protection.” (Industrial Welfare Commission v. Superior Court (1980) 27 Cal.3d 690, 701.)  

 
Wage Order 4-2001(4) applies to, among others, “employees directly employed by the 

state.” However, whether members of State boards and commissions are employees directly 
employed by the state is not clear and applying the wage order to members of State boards and 
commission would conflict with the provisions of Section 11009 and Section 86103. 
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Additionally, the wage order would appear to conflict with the general practices of the more than 
100 State boards and commissions that pay members only the statutory per diem rate.   
 
Reasonable Proration May Allow Commission to Amend its Compensation Policy to Pay the 
Minimum Wage for Hours Engaged in Official Duties up to the $100 per Day Limit.   
 
 The California Supreme Court has stated that “[t]o the extent a wage order and a statute 
overlap, we will seek to harmonize them, as we would with any two statutes.” (Brinker 
Restaurant Corp., supra, at p. 1027.) As concluded above, neither Wage Order 4-2001 nor Labor 
Code Section 1182.12 supersedes Section 83106 of the Act or the application of the AG Opinion. 
However, because the AG Opinion authorizes the Commission to adopt a “reasonable proration” 
of Section 86103’s $100 rate (AG Opinion, p. 2), it appears that the Commission could 
reasonably harmonize its Commissioner Compensation Policy with Wage Order 4-2001 and 
Labor Code Section 1182.12’s minimum wage provisions. Accordingly, once the minimum wage 
exceeds the current prorated rate of compensation for Commissioners of $12.50 per hour, it 
appears reasonable for the Commission to amend its compensation policy to pay the minimum 
wage for hours engaged in official duties up to the $100 per day limit.  

 
Conclusion 

 
Neither Wage Order 4-2001 nor Labor Code Section 1182.12 supersedes the provisions 

of Section 83106, as interpreted by the AG Opinion, which still applies. Upon direction by the 
Commission the Legal Division will submit the question to the Attorney General’s Office for 
further consideration, along with this analysis.  
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